
INTRODUCTION
The purpose of this paper is to examine the existing legislation on alcohol in Malawi and how this relates to the policy interventions and programmes which the Malawi Government and its partners undertake in Malawi. Therefore the focus will be mostly on the Liquor Act
. The Liquor Act was passed in 1979 and since then has not been amended very much, thereby making it a law that has not been reviewed since it was promulgated.

The paper further intends to analyze other pieces of legislation which are interlinked with the implementation of the Liquor Act, therefore there will be discussion on areas of road traffic issues, taxation, advertising to mention a few. 

Malawi is a relatively small country however it has a major problem with drug abuse
. It should be noted early on that the concept of drugs in Malawi included cannabis, alcohol and tobacco
 but for the purposes of this paper, alcohol will be the main focus of discussion. 
The paper identifies the issues as they relate to underage drinking, offences, drink driving etc but it offers a comparative analysis to other jurisdictions that have legislation dealing with alcohol. The paper further recognizes that since the Liquor Act was passed in 1979, thus, it is noted that there will be concepts therein which might prove outdated and against international standards. 

It should be noted that this paper is both, a technical paper for the purposes of teaching however it offers insight into possible changes which can be implemented in the policy and legislative aspect. 
BACKGROUND

Malawi through the Ministry of Home Affairs has since been implementing the National Drug Control Master Plan
 (hereinafter referred to as “the Plan”), although it noted from early on that it is not all inclusive and integrated as it lacks a comprehensive relation to alcohol issues. The policy document which came into use 26 years after the enactment of the Liquor Act, therefore it also begs the question of alignment and integration. 
However the discussion herein is to basically look at the policy document and how it relates to the current Liquor Act and its related legislation. The Plan notes that the reason for its existence was that it noted that the existing drug control interventions in Malawi have been disjointed and as a result their efforts to combat drug abuse have not been effective. Current efforts have been based on sectoral, legislative and administrative frameworks to control drug abuse in Malawi However it was noted by the Malawi Government that there is a need to tackle the problem in a holistic manner. Therefore the Plan hopes to achieve certain long-term strategic goals in order to combat drug in particular alcohol abuse through-
(a) Law enforcement; 
(b) Civic education; 

(c) Legislation; 

(d) Community mobilization;

(e) Economic empowerment; and 

(f) Health. 

The policy has clearly defined techniques for achieving the above stated goals, through operational objectives- 

(a) Institutional framework and policy development; 
(b) Information, research and networking; 

(c) Legal systems and implementation of laws;

(d) Integrated drug demand reduction;

(e) National law enforcement and control capacities; and

(f) Health and the linkage between drug abuse and HIV/AIDS
.
Therefore noting that the Government of Malawi has recognized alcohol abuse is a major issue for concern, and furthermore in implementing the legislation that currently exists in Malawi, it is useful to take stock of that legislation. Below is a table showing the applicable laws.

Table 1: Applicable Laws and Overseeing/Governing Bodies
	No.
	LEGISLATION
	YEAR PASSED/ CHAPTER 
	GOVERNMENT INSTITUTIONS

	1.
	Liquor Act
	1979 – Cap 50:07
	Ministry of 
City, Town and District Council 



	2.
	Road Traffic Act 
	2003- 69:01
	Ministry of Home Affairs

Malawi Police Service
National Road Safety Council 

Road Traffic Directorate

	3.
	Taxation Act
	1998- 40:01
	Ministry of Finance
Malawi Revenue Authority

	4. 
	Consumer Protection Act
	2003 – Act No. 14
	Consumer Protection Council


ANALYSIS OF THE LIQUOR ACT

As pointed out above, the Liquor Act was passed 26 years ago with the notion that its scope and objectives is to expressly entrench the philosophy of control in alcohol issues like licensing, fees and hours of drinking. The Liquor Act was drafted to curb the social need of having bars sell to underage children but also act as a self regulator for everyone dealing with alcohol one way or another.  
The paper must therefore examine the above Act and the related Acts in relation to the WHO sponsored study Alcohol: Not an Ordinary Community-Research and Public Policy
 by noting the best practices therein. The following discussion herein will focus on the production, sale and use of alcohol and furthermore the government institutions that have authority and the regulations which they oversee.
(a) Minimum age
The legal age as prescribed in the Act is that a young person is any person under the age of eighteen (18)
. The Act notes further that a person under 21 cannot hold any licence as they are disqualified from doing so
, imploring the fact that the issue of legal age is a crucial one.

The Act makes it an offence for a licensee with a sales licence who sells to young persons
. It should be noted that the provision states that it does not matter whether that alcohol was to be consumed by the young person or not. However this provision is openly flaunted by licensees because most places which sell beer have signs that they do not sell beer to persons under eighteen (18) however it is well known that licensees do not demand identification before they sell. The problem is compounded by the fact that Malawi does not have national identities for its nationals except the passport and driving licence. 
Conversely the law prohibits the employment of young persons to sell liquor
 however the provision has an exception which allows that under exceptional circumstances a licence can do so. However this is in direct contradiction to the provisions of not selling to young persons as well as that anyone under the age of 21 cannot sell alcohol. 
(b) Retail Sales
The law does give government a monopoly on retail sales cause it is noted that for most purposes, the law states that any person can hold a retail sales licence
 however it only under section 23(4) and 24 does government have a limited monopoly on retail sales, that is, in national parks or game reserves and vessels like aircrafts and boats which are owned by it. It is noted that companies, partnerships, societies, associations or other body of persons, corporate or unincorporated shall not be entitled to hold a sales licence. 
(c) Restrictions
The Liquor Act has in the Schedule made under section 27 prescribed hours for sales licences and the categories of hours and days depend on the type of licence for instance a wholesale licence
 is authorized to sale with no restrictions with regard to weekdays, Sunday and public holidays except on Marty’s Day which was an exception that existed pre-1994 before Malawi became independent however despite non-amendment of that exception, which does not stand today due to the democratic dispensation. This can be compared to a holder of a Grade “A” retail licence who is usually a bar business who in urban areas has the right to sell beer from 8:00am to 12:00 midnight on Weekdays and Saturdays whilst for all other areas it is 7:00am to 12:00 midnight. A similar scenario exists for the public holidays as in a wholesale licence. It important to note that there is no specified restriction for Saturday therefore the day was expressly excluded and thus leaving the issue open to various interpretations (for instance it could mean that the businesses can sell without adhering to time with regard to time constraints especially for those that have time restrictions)
.  Furthermore a licensee can apply for an alteration or extension of the prescribed hours under section 28. 
Regarding the issue of days and hours of sale, it is noted that section 73 provides that any person who sells outside permitted hours shall be guilty of an offence, however it well known that a lot of establishments especially bars sell outside their permitted hours and it is also known that there is no enforcement in this area by the licensing authority except random checks which are very rare. 
(d) Licensing
Part II and III
 comprehensively provides for the administration of the Act as well as the type of licences which can be issued in Malawi. Notably section 3 provides for licensing areas which shall be an area of a local authority. The law further puts in each licensing area, a licensing officer who shall be the licensing authority
.  The provision of a licensing officer as well as a board are considered a good standard according to Babor
, however it is not known whether these two institutions are actually operational neither is it known how many licences exist in there is no provision demanding for the publication of these licenses in the licensing areas.
The law does not have a specific provision for outlet density restrictions, it is noted that the licences granted under the Act restrict themselves to the kind of activity, that is, wholesale, retail however it does not clearly set out the licence is restricted in terms of the number of alcohol outlets in the licensing area nor does the licensing authority in granting it look at issues of related harm including adverse health and societal outcomes.
In terms of administrative licensing suspension, the law has made provision for a Licensing Appeals Tribunal with exclusive jurisdiction under section 56 which to hear and determine appeals from licensing authorities in relation to Part V of the Act
. It is noted that the decision of the tribunal is a final decision and cannot be appealed against. However, it is argued that any decision of an administrative body can be appealed against if proper procedures were no followed
.
It is worthwhile to note that the term of the tribunal is three years
 however it is unknown whether the tribunal is regularly set up as research on this issue did not yield any in the recent times and neither have there been any appeals which would have facilitated the installation of the tribunal. 
(e) Pricing and Taxation
It is stated that alcohol prices have an effect on the level of alcohol consumptions and global trends have shown that over the last fifty (50) years, the price of alcoholic beverages has decreased in many countries. The pricing in Malawi has to some degree has also followed the same trend. It is noted in Malawi that the pricing for alcohol is set by the industry itself with little input from government. 

Furthermore it is a well known fact that the manufacturers licence which was granted under sections 17 to 18 which was granted to Southern Bottlers and Malawi Distillers came with a tax break. Babor’s research states that alcohol taxes are an attractive instrument of alcohol policy because they can be used both to generate direct revenue and to reduce alcohol-related harm. However it is quite unknown how much tax is directly imposed on alcohol as the Customs and Excise Act
 and to some degree the Taxation Act
 do not clearly give a set standard as such it is liable to change according to the Tax Year.
OTHER RELEVANT ACTS

(a) Road Traffic Act
The Road Traffic Act (hereinafter referred to as the “RTA”) is fairly new, after having been enacted into law in 2003 and has introduced various issues like on-spot fining as well as alcohol testing. The RTA has provided that the determination and enforcement of national policy on road traffic law enforcement is the sole mandate of the National Road Traffic Authority
. 

The RTA has not provided for the issue of Graduated licensing for novice drivers,  and under Part V of the RTA , there are only two types of licences that are issues, that is, a learner’s and a driver’s.  There is however a professional driving permit, which is issued by the Director. The law further legislates under section 20, the limits of a learner’s licence and this is what in my view can be considered as a graduated licensing standard for novice drivers, however it still falls shorts as it does not prescribe definite limits. 
Consequently in relation to the alcohol testing, the sobriety check points, it is noted from the RTA that there is no provision for how many times these are done, it has been established that currently they are conducted as and when the Police have decided. Furthermore, there is no set policy on how and when these are conducted. However it is stipulated that when a sobriety check is undertaken on a driver the lowered blood alcohol concentration (BAC) limit is that it should be 0.08 grams
. This seems to be the standard BAC which is used by a lot of countries
.
(b) Consumer Protection Act
The Consumer Protection Act (hereinafter referred to as the “CPA”) is like the RTA, a new piece of legislation, to protect the rights of consumers as well addresses their interests and needs. It is interesting to note the provision of section 4 which makes the Government make an undertaking to the consumers in terms of policies, laws and administrative measures including the adoption, maintenance and enforcement of standards. The CPA has set up a Consumer Protection Council
 whose mandate is to oversee the enforcement of this legislation. 
The biggest aspect of the CPA which would be of interest in terms of alcohol abuse is the advertising part
 which demands that a supplier or trader shall provide a consumer with a true, adequate, clear and prompt information on the goods offered
. In noting the statement from Babor that the marketing of alcohol is a global industry, therefore the continued exposure to repeated high-level alcohol promotion inculcates pro-drinking attitudes and increases the likelihood of heavier drinking. Therefore enforcement of legislation which restricts ‘false’ advertising is said to be one of the best precaution mechanisms which governments can reduce alcohol related-harm. For instance the United States of America has taken huge strides on the issue of alcohol advertising. For instance- 

	1. Prohibit False or Misleading Alcohol Advertising

This is a critical, basic provision that can provide for state action with regard to alcohol advertising, especially on television. There is

no constitutional protection for false or misleading advertising, and any advertisement that appeals to underage persons could be interpreted

as misleading since it is inviting an illegal transaction. Legal interpretations of the terms false, misleading and targeting/appealing

are not well developed as they apply to alcohol advertising.9 However, a state with such a provision provides a basis for conducting

investigations, establishing specific rules regarding ad content that is attractive to minors (those under 21 years of age), and developing

remedies to ensure that the ad will not be misleading. A state can use the provision to enforce all of the other content-based

provisions analyzed below (as an inferred subset) even if the specific provisions are not included in the state’s regulatory structure. To

be effective, the provision should be in the state ABC code so that the ABC enforcement agency has authority to enforce it. Provisions

outside the ABC code are therefore not included in this analysis.

An effective false or misleading law has three key components:

(1) includes “misleading” as a specific term and has language to the effect that the provision covers advertising that can create

a misleading impression irrespective of falsity;

(2) applies to alcohol advertising generally in the state (i.e., is not limited to certain types of advertising or products or

applies only to some advertisers [e.g., Georgia applies its provision to on-sale advertising only]);

(3) does not focus on product quality or ingredients.

The federal statute provides an excellent definition of “misleading,” although the provision applies it only to “statements” in the ad

and does not include “images” that might be misleading:

The advertisement of [any alcoholic beverage] shall not contain: …

Any statement that is false or untrue in any material particular, or that, irrespective of falsity, directly, or by ambiguity, omission,

or inference, or by the addition of irrelevant, scientific or technical matter tends to create a misleading impression [27 CFR 4.64,

27 CFR 5.65, 27 CFR 7.54].

The same federal statute also prohibits subliminal or similar techniques in alcohol advertising, which could potentially be inferred as

a form of misleading advertising:

The advertisement of [any alcoholic beverage] shall not contain: …

(k) Deceptive advertising techniques. Subliminal or similar techniques are prohibited. “Subliminal or similar techniques,” as used

in this part, refers to any device or technique that is used to convey, or attempts to convey, a message to a person by means of

images or sounds of a very brief nature that cannot be perceived at a normal level of awareness.


Notably in Malawi, there are no set rules whether self-governing codes or bans which govern permitted forms of alcohol advertising. Therefore this is a major area which institutions that are placed with the responsibility of regulating the alcohol industry must take serious cognizance of.
ISSUES OF CONCERNS

The analysis of the practical implications of the legislative solution and the reasons for preference of the specific solution must be included in the drafting instructions. Nevertheless, the drafter is often called upon to conduct this analysis both in order to supplement incomplete drafting instructions and to verify complete instructions.

Another element of practicability refers to the identification of matters for which secondary legislation is likely to be needed to implement the draft law. However the following are areas which need review in terms of the Plan-
(1) Policy Review
Babor
 suggests that nation policy on alcohol should be driven by advances in alcohol research especially the issues of public health as they have an impact on drinking patterns or the drinking environment. It is highly recommended that the policy which Malawi develops should incorporate public health concepts so that it is a socially responsive policy which when implemented should help minimize the effects of alcohol on the health and safety of the Malawian people. It is therefore recommended that the Plan needs to be reviewed so that it incorporates strategies and interventions that are research and evidence based. 

(2) Legislative Review
Regarding the issue of alcohol advertisements, which are aimed at reducing the exposure to children and adolescents to misleading adverts, including sponsorship, marketing and promotions. It is an unknown fact that alcohol consumption among the youth is rampant and out of control, therefore it is necessary to control high exposure to the messages which have created or reinforced attitudes and beliefs especially of young people that alcohol is positive and that such messages which link alcohol to social or sexual success and implying that alcohol has therapeutic effects.

(3) Industry Regulation/Licensing Issues
Noting that the devastating effect of alcohol on the younger generation of Malawi however recognizing that this is a viable industry, it is noted that the measures that are currently in force in the Liquor Act as well as the Consumer Protection Act should be effectively and efficiently enforced by the necessary institutions. Realizing that there would be need for a multi-faceted approach to enforcement, there would be a need that the Inspection teams be multi-disciplined, thus, made up of Consumer Protection Council, Police, Assembly officials and CAMA.

In order to address the existing institutional fragmentation problems in regulating the licensing aspect of the Liquor Act so that it is in line with the issue of industry regulation, it further recommended that an inter-agency licensing committee be formed to oversee all licensing requirements of the industry. It can be decided as to where this inter-agency committee should be, that is whether at the local or central level of government. 
CONCLUSIONS

In the process of evaluating the existing legislation on alcohol, it has been noted that the fact that the existing legislation on alcohol is lacking in certain areas and to some degrees does not fully incorporate the standards as advocated for by Babor. The failure to meet the standards is not solely on the lack of the said standards but mostly due to outdated laws like Liquor Act was promulgated twenty-six years ago makes it outdated due to the ever-changing environment it is supposed to be implemented, as well as lack of enforcement of the legislation that has incorporated the minimum international standards.
It is recognized that alcohol which is drunk as a legal substance has always adversely affected people’s health and life. In recognizing this hazardous nature of alcohol it would be prudent if the reviewed legislation would set up necessary institutions to curb the problem, like an Alcohol and Drug Abuse Commission which should be mandated to control the alcohol industry in terms of licensing and standard setting including inspection. The commission can also work with the Ministry of Health to ensure that the issue of public heath is adequately looked at for instance conducting research about alcohol availability, consumption and alcohol-related harm. The Government of Malawi must ensure that it protects its citizens from hazardous commodities so that all rights of individuals are upheld. This suggested institution can set guidelines in terms of certain alcohol related issues. It can further promulgate regulations for the sale and use of alcohol. Policy measures are understood to be the done of the purview of the Executive branch of government but they can contribute by ensuring the implementation of a comprehensive alcohol strategy. It is stressed that for the alcohol industry to be effectively regulated, Government must strike a balance between public health, safety and economic interests. 
It is the latter’s interests that have a bigger voice. In Malawi, despite the numerous accidents caused by intoxication (which figures up to date are mostly estimations and not the true picture) can be the major obstacle of passing of such legislation difficult. Malawi currently does not have an antagonistic relationship between manufacturers and sellers of alcohol and alcohol abuse control groups, which is a manifestation of lack of communication, polarization of views and personal issues. It is noted that this industry operates under government sanctions, therefore who should be held accountable for the abuse in young people. 
In conclusion, alcohol abuse should be considered as a public health policy issue just like HIV/AIDS and if it is done so, then the legislation which deals with it would have necessary interventions which ensure protection of the vulnerable groups but also better government regulation. Finally, it must be stressed that for the institutions that are tasked with role of implementing and enforcing the existing legislation on alcohol, an important point to remember is that there has to be more done at the programme level because laws in themselves cannot cure all the social evils especially those related to alcohol abuse.
Zione Jane Veronica Ntaba
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� Cap. 50:07 of the Laws of Malawi


�p. 2, National Drug Control Master Plan for Malawi: 2005-2009 (2005, Ministry of Home Affairs), see also Results of a Cannabis Survey in Malawi (2004, Ministry of Home Affairs), 


� Ibid., p.3


“There are three main drugs of abuse in Malawi. These are Cannabis sative (which is locally known as chamba), alcohol (both local and imported beers) and tobacco.


� Supra, note 2


�Drug Abuse and HIV/AIDS in Malawi – Results from a Rapid Situation Assessment  (Bisika et al, Centre for Social Research, 2004), see also Alcohol and Drug Use and Abuse and its Implications- Pilot Project 1(Stine Hellum Braathen, SINTEF Health Research, 2007), Substance Abuse and Gender Based Violence in a Malawian Context- Pilot Project 2 (Stine Hellum Braathen, SINTEF Health Research, March 2008)


� Thomas Babor et al, (Oxford University Press, 2003) – the book looks at why alcohol is no ordinary commodity, also presents epidemiological data on the global burden of alcohol-related problems, it further reviews scientific evidence for strategies and interventions designed to prevent or minimize alcohol-related harm: pricing and taxation, regulating the physical availability of alcohol, modifying the drinking context, drinking-driving countermeasures, regulating alcohol promotion, education and persuasion strategies and treatment services. It also considers the policymaking process on the local, national and international levels and provides a synthesis of evidence-based and intervention from a policy perspective.


� Section 1 - definitions


� Section 32


� Section 74


� Section 75


� Section 23


� Sections 21 and 22


� See also definitions under section 2 on- 


“permitted hours” means the prescribed hours appropriate to the relevant licence or permit, as the case may be, together with any lawful extension thereof; and 


“prescribed hours” means the days of the week and the hours of the day during which a licensee or permit holder is authorized to sell liquor in the exercise of his licence or permit under this Act.


� See also Part IV, V and VI


� Section 4, see also section 5 on the establishment of a local licensing board which has a multi-disciplined group of people – licensing officer, health officer, officer in-charge of police, two to six members appointed by Minister and any other appropriate persons 


� Supra note


� Section 57


� It is noted that administrative law is a major aspect would be an issue which should not be overlooked when dealing with administrative licensing suspension for instance rules of natural justice must always be adhered to , see also Rigde v Baldwin [1963] HL


� Section 56(4)


� Cap 41:02 of the Laws of Malawi


�Part V, Cap 41:01 of the Laws of Malawi.


� Section 6 of the RTA.


� Section 128 (2)(c)-


No person shall be on a public road-	


………. while any specimen of breath, blood or urine taken from his body indicates an alcohol concentration of not less than either 0.08 grams of alcohol per one hundred milliliters of blood or 0.08 grams of alcohol per two hundred and ten litres of breath.


� See � HYPERLINK "http://www.driveandstayalive.com/articles%20and%20topics/drunk%20driving/artl--d" �www.driveandstayalive.com/articles%20and%20topics/drunk%20driving/artl--d� or � HYPERLINK "http://www.drunkdrivinglawyers.com/bac-chart.cfm" �www.drunkdrivinglawyers.com/bac-chart.cfm� (as viewed on 7 November, 2008)


� Section 10


� Part VII


� Section 43


� State Alcohol Advertising Laws: Current Status and Model Policies - � HYPERLINK "http://www.pewtrusts.org/uploadedFiles/wwwpewtrustsorg/Reports/Alcohol_marketingand_youth/hhs_camy_state_report.pdf" �http://www.pewtrusts.org/uploadedFiles/wwwpewtrustsorg/Reports/Alcohol_marketingand_youth/hhs_camy_state_report.pdf�  (as viewed on 7 November, 2008) 


� Supra note 
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